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JUDGE SIPPEL: All right. And then the reply, and

2 then after the reply comes in -- well, let me determine

3 after seeing those pleadings what I want to do and what they

4 say. What I would anticipate doing was shortly after the

5 reply is I will have a conference. And as I said before,

6 the reason I feel I need that conference is because the

7 diversity of the opinions on the facts and how the facts tie

8 in with things that perhaps are not so contested, it's very

9 important for me to have a clear understanding, perhaps to

10 ask some question.

11 So if you want to have anybody at that conference

12 who has got firsthand information about the meeting, that

13 might not be a bad idea. I don't intend to put anybody

14 under oath and put it on the record, but I would like to ask

15 some questions and get some answers.

16 All right?

17 MR. WEBER: Is Mr. Pettit's May 13th letter now

18 part of the record? Is that made part of the record?

19 JUDGE SIPPEL: Well, I guess that it's not really.

20 No, it's not part of the record.

21 MR. PETTIT: We did ask that it be included, Your

22 Honor, in a footnote, to the extent, I believe, to file as

23 you deem that necessary.

24 JUDGE SIPPEL: Well, why don't we do this. You

25 know, we want the proper paper trail on this. But why not
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MR. PETTIT: That's fine.

how is that to be

MR. WEBER: Yes, Your Honor.

that way for sure.

MR. PETTIT: I assume the Bureau's response would

well, I assume we might actually have a response

put that as an attachment to your opposition. Just attach

JUDGE SIPPEL: Well, I am not saying it answers

Does that answer what you wanted, Mr. Weber?

JUDGE SIPPEL: This is the procedure, and as it

I will try to put together some kind of a general

MR. WEBER: My understanding, Your Honor, is that

the letter to the opposition.

order covering all of these things today and will include

was outlined in your letter. And, you know, that you have

gotten authority to do this at this conference today.

that, but you're covered, and the letter gets in the record

be, or

pleading we filed this morning is not part of the record, or

in the letter and that is part of the record.

the pleading -- what we filed yesterday answers the concerns

on the questions that were asked in the letter, but the

the concerns in the letter. The letter is going to speak

for itself, and what you do with the letter is up to you.

There is no obligation to answer peoples' letters. But if

you -- you know, you will do what you will.
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I have given you leave to file the pleading, so

2 you can now file that with the secretary's office, and I

3 will get an order out -- you know, I will get an order out

4 granting you -- you know, putting it in written form what I

5 am telling you here. But how you treat the letter is up to

6 you.

7

8

Let me keep going. Let me see.

What I am going to do is -- everybody has been

9 working so hard -- I am going to extend the deposition --

10 the discovery cutoff to the 31st, but the rest of the dates

11 will stay as indicated, meaning that on June 4 there will

12 still be the exchange of the cases.

13 MR. SPITZER: Your Honor, can we ask for just a

14 few days extension beyond June 4 just because it will be

15 perhaps necessary for us, in order for those -- for the June

16 4 submissions to be complete, to have available transcripts

17 of depositions, and have some time at least to review them.

18 MR. BEGLEITER: Your Honor, as a practical matter,

19 we will be sitting in depositions, and it will be hard to --

20 the statements will be lengthy, at least that's our

21 contemplation. And it's going to take us -- and hopefully

22 comprehensive -- and it's going to take us, it just going to

23 take is time.

24 MR. WEBER: We certainly would be in agreement

25 with that. However, if the direct cases get moved up, I
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1 think everything is going to have to be -- or moved into the

2 future, everything will have to be moved into the future a

3 little bit because the direct case also triggers a lot of

4 other dates such as when you notice witnesses for cross-

5 examination and objections to cross-examinations, et cetera.

6 But the Bureau will be having a hard chore as it

7 is being in the middle of depositions up until May 31st, and

8 then compiling a direct case by June 4th.

9

10 on this.

JUDGE SIPPEL: Well, I am going to work with you

I am trying to see if it -- if we could just move

11 everything up a week with the exception of the hearing date.

12 I want that hearing date to stay firm, because that hearing

13 is going to be a work session anyway. You know, we are just

14 going to be putting documents in the record.

15 So if we move the 4th up to the 11th, let's see

16 how this works, and move the 7th up to the 14th,

17 notification of witnesses, that should not take much time,

18 and there shouldn't be objections -- well, I'm not going to

19 say what there should or shouldn't be on that. Make that

20 the 11th, change that to the 18th. That still gives you a

21 week to commence the hearing on the 25th. And, as I say,

22 the first day, we can figure the first day is going to be

23 spent with documents and perhaps some pre-trial motions,

24 stipulations and that type of thing. So that we wouldn't

25 need to start a live witness until the 26th.
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MR. BEGLEITER: Your Honor, we have plans to put

2 witnesses on the 26th, 27th, and 28th.

3 JUDGE SIPPEL: I was just going to ask that. Do

4 you have a general idea? Do you think you are going to need

5 three days to put your witnesses on?

6 MR. BEGLEITER: I think a lot is doing to depend

7 on how discovery comes out t but I just -- I think we would

8 like to reserve those three days to do that just as a

9 prudent matter.

10 JUDGE SIPPEL: Let's think in terms then of what

11 we would be shooting for would be to get the case in chief

12 for Liberty completed that first week.

13

14 reason

MR. BEGLEITER: If the statements are in t I see no

at this point t without having depositions t at this

15 point.

16 JUDGE SIPPEL: Now, what does that -- in terms of,

17 without identifying who they are, approximately how many

18 witnesses would you be thinking of?

19 MR. BEGLEITER: We are thinking of approximately

20 six or seven. Again, if they -- you know t if they connected

21 on a punge, we have to do more.

22 JUDGE SIPPEL: All right. I am not binding you

23 now. I am just trying to get a general idea.

24 And your caset Mr. Weber t do you have a rough idea

25 of what you have in mind in terms of number of witnesses or
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time? That is, the day, how many days you think it will

take for you to

MR. WEBER: Having no burdens ourself, we may not

be calling any direct witnesses and just cross-examining

theirs. I mean that will be, of course, dependent upon who

they call as their witnesses.

I mean, if in the depositions we find, you know,

that Behrooz Nourain knows everything, and they decide not

to call him for whatever reason as one of their six

witnesses, we may feel the need to subpoena him and have him

called in as a witness.

But we do not at this time foresee filing direct

testimony or direct written testimony of anybody.

JUDGE SIPPEL: All right. That's your present

that's the best you can predict today. But, you know, you

are pretty solid on that?

MR. WEBER: Yes, Your Honor.

JUDGE SIPPEL: All right, now, how about Time

Warner?

MR. BECKNER: Well, if we -- if we have direct

testimony, it will be by deposition.

JUDGE SIPPEL: What do you mean "by deposition"?

MR. BECKNER: Well, by filing a deposition

transcript as opposed to bringing live people. It would be

a deposition transcript of a deposition that was taken in
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1 this proceeding.

2 JUDGE SIPPEL: Well, I'm not so sure as I would be

3 happy with that procedure unless you have got a --

4 MR. BECKNER: What I am speaking of, Your Honor,

5 is third parties of people that -- you know, the people who

6 we cannot compel to show up here in Washington.

7 JUDGE SIPPEL: Well, if they are -- they can be

8 subpoenaed to come to the hearing. We have got nationwide

9 jurisdiction. I mean, we can serve them with a subpoena.

10 As long as you give them an airline ticket and the day's

11 expenses, they have got to come.

12

13

MR. BECKNER: Okay. Well, we will have them.

JUDGE SIPPEL: Well, I don't mean to -- I didn't

14 mean to undercut what you are suggesting because certainly

15 if that can be worked out, I mean, if this can be worked out

16 with other counsel, and you can stipulate that you are

17 satisfied to rely on the deposition, and if I am convinced

18 that that's, you know, that's sufficient, that shortcuts

19 things. Well, I am open to hearing it.

20 But I just wouldn't -- you know, it's not just a

21 given unless, again, the witnesses are unavailable; if they

22 are sick, they are in prison or something like that.

23 MR. WEBER: I think the Bureau may be a little bit

24 of the same quandary as maybe Mr. Beckner is. Of course,

25 not knowing who their witnesses are, and I would hardly
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1 never ask them at this point who they intend upon calling,

2 it makes it difficult for us to really judge whether we will

3 need to call additional people.

4 There are a lot of independent third parties, such as

5 the people who have done contracting work for Liberty that

6 we may call if they don't call, and obviously not knowing

7 who they are going to call, it makes it difficult to

8 affirmatively state we will call nobody.

9

10

JUDGE SIPPEL: All right.

MR. WEBER: I mean, I have given you five names

11 already of people who we are going to call. If those are

12 five of their six, you know, we may be a bit of the way

13 there. But if they intend on only calling one of those

14 five, we are a long way from there.

15 JUDGE SIPPEL: All right. Well, you are doing the

16 best you can. Again, Mr. Beckner, do you have a rough idea

17 of -- you don't really have an idea in terms of the number

18 of witnesses, whichever way their testimony comes in?

19 MR. BECKNER: Well, it would probably be less than

20 five. What I am thinking of, for example, there is a firm

21 called ComSearch which does the frequency report nation

22 studies for Liberty's OFS applications, documents, by the

23 way, that we haven't seen copies of in the production yet,

24 even though the request asked for them.

25 JUDGE SIPPEL: Have they been asked for?
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MR. BECKNER: Yes.

JUDGE SIPPEL: Where are they?

MR. BEGLEITER: They were attached to the -- they

4 were attached to the applications.

5

6 Honor.

7

8 is, then

9

10 well.

11

MR. SPITZER: They are public documents, Your

MR. BECKNER: Well, I mean, if that's all there

MR. BEGLEITER: Well, there are some invoices as

MR. BECKNER: Then I guess we have everything that

12 there was, and maybe that's -- that there is no longer

13 documents.

14 MR. BEGLEITER: We realized last week that there

15 were some invoices which we have either gotten out or will

16 be out real soon, but that's about it.

17

18

JUDGE SIPPEL: All right.

MR. SPITZER: The documents are public documents

19 attached to the 402s or whatever, the FCC filings.

20 MR. BECKNER: Well, no, I am not talking about the

21 frequency coordination study. I am talking about letters

22 and so on back and forth which normally wouldn't be attached

23 to applications.

24 MR. SPITZER: We produced what there is, Your

25 Honor, other than what Mr. Begleiter has referred to, one or
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1 two invoices for payment, but which were gathered.

2

3 more?

4

JUDGE SIPPEL: And you feel that there should be

MR. BECKNER: Well, I'm not positive that there

5 are more, and that brings up a point that we raised in our

6 discovery reports is now we find out that the business of

7 Bartholdi is much different than the business of Liberty a

8 year ago, I don't even know whether or not we have received

9 a document search from all the places, you know, where

10 documents should be.

11 I mean, I don't know. Presumably a lot of the old

12 Liberty's records were shipped to Freedom/RCN because they

13 were necessary for the continued operation of the retail

14 business. I don't know if those documents have been

15 searched. I don't know whether or not Liberty's position is

16 that those documents are not

17

18

19

MR. SPITZER: Your Honor.

MR. BECKNER: -- in their custody and control.

MR. SPITZER: Mr. Beckner, can I for the sake

20 of -- to save some time, documents have not been shifted.

21 This is not something we need to pursue because there are no

22 documents and Ms. Kiddoo is here. I think she can

23 corroborate this. We have not sent any documents over to

24 Freedom which would have been in response to your document

25 request.
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1

2

3 the case.

4

5

JUDGE SIPPEL: Is that -- ma'am?

MS. KIDDOO: To the best of my knowledge, that's

JUDGE SIPPEL: All right.

MR. WEBER: Your Honor, I wonder if I can ask Mr.

6 Spitzer a question to that regard then?

7

8

JUDGE SIPPEL: Go ahead.

MR. WEBER: We have received documentation that a

9 very large number of former Liberty employees are now

10 Freedom or RCN employees.

11 Did they not bring their personal files with them?

12 And if they did, have these people gone through their

13 personal files as a part of document production?

14 MR. SPITZER: We will ensure that it was done

15 properly, but we have represented that the document search

16 was done properly, and I think that's as much as we can say.

17

18

19

MR. WEBER: That was responsive.

MR. SPITZER: It was responsive, Mr. Weber.

JUDGE SIPPEL: who is internally from your -- from

20 Liberty is assembling these documents in the company? Is

21 there an individual responsible?

22 MR. SPITZER: Yes, Your Honor. We had the

23 president of the company involved, ensuring that it was done

24 properly. We have supervised that operation.

25 JUDGE SIPPEL: Well, you can voir dire Mr. Price
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1 when he comes in.

2

3

MR. BECKNER: We will.

But to answer the original question, sir,

4 ComSearch was a third party that we may in fact have as a

5 witness here.

6

7

JUDGE SIPPEL: All right.

MR. BECKNER: We would like to take discovery from

8 them in any event, and that was -- to answer our question.

9 MR. BEGLEITER: We have not seen a list from Time

10 Warner, the list to depose. Is that with the Bureau's list

11 or is that a separate list?

12

13

MR. SPITZER: Nor Cablevision, for that matter.

MR. BECKNER: Well, we had a list. We had a

14 preliminary list. It's in our discovery report. And we

15 will comply with the Judge's instructions to have a

16 deposition schedule by, I think it's either noon or close of

17 business Friday.

18 MR. BEGLEITER: We have not gotten it so it must

19 be our fax machine.

20

21 either.

22

23

MR. BECKNER: It is. We haven't gotten yours

JUDGE SIPPEL: Mr. Holt?

MR. HOLT: Your Honor, at this time I don't think

24 Cablevision anticipates putting anybody on to provide oral

25 testimony as part of a direct case, but I would reserve the
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1 right to do so, depending on what developed during the

2 remainder of discovery.

3 JUDGE SIPPEL: All right. Well, it looks to me

4 then like if then that this case should be able to be

5 heard in two weeks. I think it would be less than that

6 really.

7 MR. WEBER: That is possible. I am certainly

8 optimistic that it can be heard in two weeks. I do have the

9 concern that the week following June 25th is, indeed, a

10 holiday week, and it is unfortunate that the holiday falls

11 in the middle of the week.

12

13

JUDGE SIPPEL: Well, we will work around that.

MR. WEBER: Do we anticipate trial dates on July

14 3rd or July 5th?

15 JUDGE SIPPEL: Well, let's see how it's going.

16 Let's see how it's going. You know, if we have one more day

17 to go and, you know, the choice is finish up on July 5th or

18 on July 8th, you know, we can accommodate that. But, you

19 know, if things are dragging, we are going to use all the

20 trial days that we can. I don't think that's going to

21 happen. I think you are going to find, as you get into

22 these -- again, focus on the issues, remember who has got

23 the burden of proof, and start asking these witnesses

24 questions, particularly these top people from the company,

25 and I think you are going to find that they are going to
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1 answer you -- they are going to give you full and complete

2 answers, because they know that if they don't, they are

3 running the risk, and there is just too much at stake here.

4 Now, I am going to -- let's see, with respect

5 to -- I am going to start faxing -- my secretary is going to

6 start faxing everybody with copies of orders. I am going to

7 ask, however, that I not receive faxes. I know I got

8 Liberty's fax -- I'm sorry, status report, by fax, and

9 that's fine, that's okay in a situation like that. But we

10 have -- certain people from the Cable Bureau have access to

11 that fax machine area, and I don't want anything coming ---

12 I mean, if my secretary knows it is corning and she can be

13 there as it comes in, that's fine. But that's only in a

14 situation like today where, you know, you have a deadline

15 that you are hitting. But basically try and get things over

16 in an envelope and I will feel a lot more comfortable.

17 If the door is locked, just slide it under the

18 door.

19 Let's see the status of Liberty's -- there is a

20 FOIA request out. This is getting -- I am shifting now to

21 your discovery. South Florida Water Management District

22 MR. SPITZER: We received it, Your Honor. It was

23 very complete. It was a number of blank FCC forms for which

24 they asked for a bill for 260 some odd dollars, so we were

25 appreciative of their compliance. I don't think we paid the
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1 bill yet. They know where to send a notice that we are late

2 in payment.

3 JUDGE SIPPEL: All right. In terms of how the

4 rules are with respect to getting discovery of the

5 Commission, the Commission staff, do you anticipate anymore?

6 MR. BEGLEITER: Your Honor, we do not what to say

7 right at this point that we are not going to ask Your Honor

8 for permission to either depose someone or interrogatories

9 if an issue comes up, although sitting here today we don't

10 really have anything in mind.

11 We do intend to call some Commission personnel to

12 the stand during our direct case.

13 JUDGE SIPPEL: Are you in a position now to say

14 who they are?

15 JUDGE SIPPEL: Are you in a position now to say

16 who they are?

17 MR. BEGLEITER: I would prefer to see how the

18 discovery plays out, Your Honor, because we may decide not

19 to. We have actually had discussions about this with Mr.

20 Weber, about who in the Commission knows what. And we just

21 want to see how the questioning is before we make a firm

22 decision.

23 JUDGE SIPPEL: All right. Well, I would urge that

24 you give as much advance notice on that one as you can.

25 MR. BEGLEITER: Okay.
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1 JUDGE SIPPEL: Because -- anyway, you know --

2 MR. BEGLEITER: Well, Your Honor, we will give one

3 name while we are here. The gentleman we are thinking of at

4 least having --

5

6

7

8 with--

9

10

MR. SPITZER: At a minimum.

MR. BEGLEITER: At a minimum, is Michael Hayden.

JUDGE SIPPEL: What is Mr. Hayden's connection

MR. BEGLEITER: He is with the

MR. WEBER: He is chief of the microwave branch of

11 the Bureau, and unless they make a showing to us why he

12 would be a witness to their case, we would ask for a

13 protective order, because we don't believe there are any

14 issues designated against the Bureau.

15 Mr. Hayden would certainly not have any personal

16 knowledge of what Liberty -- internal information of what

17 Liberty has done. He only knows of what the public record

18 says Liberty has done.

19

20

JUDGE SIPPEL: Mr. Begleiter?

MR. BEGLEITER: I would rather -- I prefer to wait

21 and see how the discovery comes out before I defend myself

22 on that one.

23 JUDGE SIPPEL: All right. Because if they are

24 going to receive protection on this, I mean, I would like to

25 get that flushed out ahead of time.
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MR. BEGLEITER: I understand. We will do it as

2 soon as we --

3 JUDGE SIPPEL: What can you tell me that you --

4 again, you don't have to give me your whole case on this,

5 but what is he going to do, how is he going to help your

6 case? What kind of information would you be having him

7 testify to?

8 MR. BEGLEITER: About the process, what was going

9 on at the -- in Gettysburg, Pennsylvania, with regard to

10 license applications, with STAsi what kind of public notice

11 was giveni things like that.

12 JUDGE SIPPEL: So that would just be -- it would

13 be basically office procedure?

14 MR. BEGLEITER: And also -- procedure and also

15 actual experience is what was going on. I prefer not to tip

16 my hand any further, Your Honor, if I may.

17 JUDGE SIPPEL: Well, what more information do you

18 need to know before you make a decision with respect to

19 calling him?

20 MR. SPITZER: There are still some individuals

21 whom we are talking to who are giving us additional

22 information, Your Honor. We don't mean to be coy. We will

23 let you know as soon as possible so this can be handled

24 expeditiously. But we are just not in a position now to

25 really layout in the most articulate way why we feel that we
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1 may need to call him as a witness. We will do so with

2 sufficient notice to resolve it.

3 JUDGE SIPPEL: All right. Well, I will put a

4 date, I will do something with that in an order. I am going

5 to give you a time certain, and I am not going to make it

6 next week, but a time certain that you are going to have to

7 come forward and tell them that you are going to call him as

8 a witness and state your reasons why, os that we can get any

9 movement on a protective order going.

10 I am not going to say anything more about that

11 right now, but you are going to have a -- I mean, if it's

12 just a question of office procedures and what the office was

13 experiencing, you know, there is going to have to be a very

14 good reason stated as to why he is going to be put on the

15 record for that. We could perhaps get a declaration or some

16 kind of a statement for him in terms of general procedure,

17 but I think you want something more than that.

18 I mean, if I am hearing you right, you want to

19 know the dynamics of what was happening; is that

20 MR. SPITZER: That's correct, Your Honor.

21 JUDGE SIPPEL: All right. I think that's all that

22 I have. Does anybody else have anything more that they want

23 to cover today?

24

25

MR. BECKNER: Yes, Your Honor.

JUDGE SIPPEL: Before you do, before you speak up,
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1 before I forget, I am going to keep this in mind, that

2 delivery of these agreements on Friday, I want that by 12

3 noon on Friday, or before. Again, with the cover letter of

4 explanation as I -- I have already said what I want on it.

5 But 12 noon.

6

7

Yes, sir, Mr. Beckner.

MR. BECKNER: The Commission's procedures for

8 motions to compel, they are what they are, but I think in

9 our particular case they worked against us in our being

10 unable to file a reply because of this relevance argument

11 that was made in response to our motion by Liberty with

12 respect to the so-called Europa Building, the building that

13 they wired with coaxial cable in August of last year.

14 And Your Honor ruled in response to our motion to

15 compel that it wasn't relevant because it wasn't in the

16 designated issue, and I am going to file promptly a

17 reconsideration of that because the fact is, is that there

18 were statements made in the captioned applications for this

19 proceeding, which statements are contradicting by Liberty's

20 actions in the Europa.

21 So I think that the evidence about what they did

22 in Europa is directly relevant to those statements that were

23 made in the applications. In particular, they made in the

24 captioned applications, representations that they were not

25 going to make any more hard-wire connections. And they made
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1 them on August 7th, less than a week later, approximately.

2 They ln fact established another hard-wire connection at

3 Europa.

4 Well, they have argued both to you and to the New

5 York Cable Commission that that was authorized and so on,

6 and we will get to that. But the point I am making now is

7 that the relevance of the Europa is directly related to the

8 designated issue in the HDO as to whether or not

9 misrepresentations and lack of candor were made in the

10 captioned applications.

11 And the Europa is in fact an event which

12 contradicts statements that Liberty made in the captioned

13 applications, and that's why we think it's relevant, and we

14 will be filing a very short paper on that issue to ask you

15 to reconsider your decision to that extent on the motion to

16 compel.

17 JUDGE SIPPEL: Well, there is no mention of Europa

18 in the designation order. I mean, that would be a nice --

19 if there were an issue.

20

21 Honor.

MR. BECKNER: I didn't write the order, Your

I mean, the dimension is is of captioned

22 applications, and lack of candor and misreps to the

23 Commission with regard to hard-wiring a building.

24 MR. SPITZER: Your Honor, I would respond only by

25 saying I think that they have missed their opportunity to

Heritage Reporting Corporation
(202) 628-4888



147

1 file a motion to enlarge on that issue, which that should

2 have been properly, if this is their belief.

3 Frankly, this is old wine in new bottles, or new

4 wine in old bottles, whatever the cliche is. We have heard

5 it, it's repetitive. I think Your Honor has ruled on it,

6 and we think this is frivolous at this point.

7 JUDGE SIPPEL: Does the Bureau have anything to

8 add to that?

9 MR. WEBER: Well, I mean, not having seen Mr.

10 Beckner's reconsideration request yet, we really can't speak

11 to it. I mean, we are perfectly competent we can proceed on

12 the designated issues, or as the designated buildings only

13 however. If you believe, after reading Mr. Beckner's

14 petition the other one should go in, we will go along with

15 that as well.

16 MR. HARDING: If I might add, Your Honor, I think

17 that it's important to distinguish, one of the issues in the

18 case has to do with illegally hard-wire interconnecting

19 without a franchise.

20

21

JUDGE SIPPEL: Right.

MR. HARDING: Europa was not listed in the context

22 of that issue. That's one matter.

23 The other matter is the general lack of candor,

24 and there the HDO allows any kind of evidence that showed

25 that anything that they said in their applications or other
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1 pleadings before the Commission evidence lack of candor and

2 misrepresentation. And that's what we intend to offer

3 Europa as an example, further example of lack of candor and

4 misrepresentation; not necessarily on the hard-wire issue.

5 MR. WEBER: My understanding of why the Europa was

6 not covered in the HOG and the hard-wiring issue is all the

7 applications listed under Appendix B are applications where

8 Liberty is attempting to replace a hard-wire connection with

9 a microwave facility.

10 As I understand it, the Europa, there has not been

11 an application to replace its hard-wire with microwave

12 facility. Instead, it's been replaced with a different type

13 of facility. I may be misspeaking on this.

14

15

MR. BEGLEITER: Hold it.

MR. SPITZER: I'm not sure I understand your

16 point, why that would matter.

17 MR. WEBER: Well, if an application had been filed

18 to replace the hard-wire connection in the Europa Building

19 with a microwave facility, it would have most likely been

20 included in this HOG as well, because it's trying to replace

21 an illegally connected building with a legal licensed

22 facility, and therefore the licensed facility is in question

23 because they are replacing something that is illegal. And

24 that is why everything in Appendix B is in Appendix B.

25 And because we did not receive an application to
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1 put a microwave facility in the Europa Building, there was

2 nothing to designate about the Europa Building. There is

3 not an application pending to put a microwave facility

4 there, so there is nothing

5 MR. SPITZER: That may have been the rationale,

6 but it was not included, and therefore the Judge's --

7 MR. WEBER: That is why the Europa Building is not

8 here, but that doesn't mean any candor problems don't still

9 just show a pattern or practice of candor of Liberty.

10 JUDGE SIPPEL: Mr. Holt.

11 MR. HOLT: I think the point that is being made

12 here by the Bureau and Time Warner is that the

13 representations made in the captioned applications may have

14 been contradicted by actions taken by Liberty with respect

15 to Europa. So those actions are relevant to whether or not

16 Liberty has misrepresented facts or lacked candor in the

17 captioned applications.

18 And Time Warner, the Bureau and other parties

19 shouldn't be precluded from discovery on the Europe, and the

20 facts and circumstances surrounding Europa as they relate to

21 the representations made in the captioned applications.

22 MR. SPITZER: Your Honor, I would only say the

23 precise, same argument we have already heard, and it was

24 resolved.

25 JUDGE SIPPEL: Yes. I mean, there is no
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1 authorization -- the rules even -- they don't absolute

2 prohibit me, but I am at least discouraged from considering

3 motions for reconsideration, particularly in a procedural

4 ruling such as these. So it's going to need an awful lot to

5 get me to move in that direction.

6 I mean, basically I look at this, I guess it's

7 issue three, it's on page 11 of the HDO, to determine

8 whether Liberty, in relation to interconnections, et cetera,

9 lack candor. I am reading that to mean what they I mean,

10 this HDO is up to 12 pages of narrative.

11 I am taking that to mean that what Liberty has

12 been put on notice in this HDO with respect to. They not

13 only have to answer for the substantive, specific

14 substantive alleged violations, but also whether or not they

15 were lacking in candor or misrepresenting in connection with

16 all of that conduct.

17 If they did want to add an issue -- if they didn't

18 want to include Europa, it would have been very easy to do

19 in terms of the narrative or in terms of just adding another

20 issue.

21 Just giving this a plain reading on its face, I

22 can't see, and giving deference to the purpose through

23 noticed pleadings, I don't see how this document puts them

24 on notice that they have to be answerable to Europa

25 documents.
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1 Now, if documents do come up in the course of

2 discovery or in the course of litigation, and you feel there

3 is a substantial question of misrepresentation that was not

4 contemplated or was not covered in the order, then you file

5 a motion to add additional issues and based on the standards

6 for doing that at a later stage. But there has been no

7 motion to add that issue.

8 So I -- as I say, I think it's -- if you want to

9 make a record with respect to having me rule again on it, I

10 will do that. And I will pay attention very closely to what

11 you give me. But you have got a very difficult burden in

12 terms of getting me to change my mind on this one.

13 MR. BECKNER: Okay. I don't think, Your Honor,

14 that the HDO specifies and limits the statements in the

15 captioned applications which are misrepresentations and lack

16 of candor. And, in essence, that's what your ruling is

17 doing.

18 In other words, there is a statement in the

19 captioned applications from these hard-wire facilities where

20 Liberty said we are not going to do anymore hard-wire

21 interconnections unless we are authorized to do so. That's

22 what they told the Commission.

23 And in an application that's captioned in this

24 case to replace a hard-wire interconnection with a OFS

25 microwave facility.
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